International E-Commerce





“The application of VAT to E-Commerce in the European Union. Hopefully to include the issues of multiple / single supply, nature of supply, place of supply and liability.”








I hope to tell you the story so far in the revenue authorities attempts to identify the problem areas of e-commerce and how it might propose to deal with those problem areas. This I will then follow with the supply and liability questions relating to digitised products and finally a real example of multiple supplies.





Joint Inland Revenue / Customs & Excise paper:





	“E Commerce the UK taxation Agenda”  issued on 26 November 1999.





This gives the overarching philosophy and basic ground rules. It is hoped that the revenue authorities will come up with definitive guidelines early next year.





The Government recognises that e-commerce presents both challenges and huge opportunities for taxation and tax administration. It is actively exploring and introducing ways in which the tools and techniques of e-commerce can assist taxpayers in their dealings with government, while also contributing fully to the targets for digital government. At the same time the Government has developed its policy for the taxation of e-commerce and is working, with business and its international partners, to resolve and clarify particular issues and establish consensus on those of international significance. This work is playing an important part in achieving the Government’s strategy for the success of e-commerce in the UK.





Our VAT Policy teams tasked with devising VAT policy on this topic have held a Workshop on the subject, the outcome of which will be to draft specific guidance on issues such as multiple / single supply, nature of supply, place of supply and liability.  The guidance was anticipated to become available early in 2001, subject to resources.





So why are the revenue authorities so slow in reacting to e-commerce and the problems that it presents? Caution! The Department is concerned that if it is not careful, policy could be set which could potentially be appealed by others and lose the exchequer a large amount of revenue.





The commentary on the EU Draft Directive on Digital Goods & Services by Peter Jenkins of  Ernst & Young identified a number of problems:





- Difficulty of tracking B2C sales over the Internet.


- Can  offshore / out of State on-line providers of goods and services be made to account for consumption taxes such as VAT?


- Can these taxes be collected in some other way?


- The concern to ensure that the basic integrity of the existing taxes is maintained.





It also observes that no consumption tax can be enforced and collected 100% or anything like it. I would say that we did not have to wait for E Commerce to arrive for this to become a problem. For VAT, the enforcement and collection problems started in 1973, when it was introduced. It does not mean however that we should not attempt to collect 100% of the tax due, if only for the sake of equity.





It drew a comparison between the US approach which was WHETHER to tax the Internet and that of the EU which is purely about HOW to tax the Internet. The assumption (by the EU) is therefore that, whatever adaptations are needed, VAT will be successfully imposed on e-commerce sales, even those services which are supplied digitally on a B2C basis for downloading by the consumer in his own home. This accounts for the warning, in the draft directive to the effect that:





“For an operator, even one located outside the EU, to risk exposure to significant and unresolved tax debts in the world’s largest market place cannot be considered prudent business practice. The presence of such a liability is hardly likely to assist in access to legitimate capital or funding resources.”





With physical goods there is, generally, not any more of a problem than there is currently for non electronic transactions.


Where the problem for us arises is with supplies of services.





In the case of B2B supplies of services the EU answer is simply to apply the reverse charge (so that VAT registered commercial receivers of the service basically charge themselves with the appropriate rate of VAT applicable for that supply in their country). They declare that amount as output tax and claim it back as input tax resulting in a net zero revenue impact unless the commercial receiver is partially exempt (in which case they can only recover a percentage of the input tax but have to pay all the output tax).





The problems with reverse charges are however not something unique to E Commerce. What is unique to E Commerce is that they provide a range of services wider than those covered in Schedule 5 many of which, currently, are not subject to reverse charge. There is a proposal therefore to extend the range of services to which reverse charges would apply.





Another problem, how does the on-line service provider determine that the person he is dealing with is a business customer and not a final consumer masquerading as one to obtain a VAT free delivery? If the final consumer gives a VAT Registration Number (VRN) to the supplier how does the supplier know that the number is a true VAT number?





There is an on-line 24 hour verification system to check the existence and validity of VRNs but merely quoting a VRN is unlikely to be sufficient to give suppliers comfort. I can quote you a VRN that is a proper VRN but it isn’t mine. Again however this is not a problem unique to e-commerce.





What to do about those off-shore suppliers? Article 9(1) of the sixth directive requires the supplier to have its seat of business or a fixed establishment in the EU before VAT can be applied.





For certain types of supply, for example those in Article 9(2)(e), the VAT liability  will rest with the customer under the reverse charge where he receives a supply from a supplier based in another country, but only if he is in business and only if he is VAT registered. Thus while most B2B supplies can  in practice be picked up under the reverse charge principle, so that VAT is accounted for by the customer, B2C supplies from third country suppliers of on-line services cannot be effectively taxed.





The core of the EU’s current legislative proposals is therefore intended to deal with the problem of B2C supplies of digitised products to final consumers in the EU.





Self assessment by the consumer, based on a reverse charge system has been shown elsewhere to be unenforceable. The only alternative therefore is to compel the off-shore on-line supplier  to register and account for VAT on their sales to EU final consumers, if it has no substantial nexus with the EU but only a website accessible to those consumers.





So how does the Commission propose to do this?





Originally the draft suggested:





- a single place of registration enabling the operator to discharge all obligations for EU VAT with a single administration. This would normally be the first Member State where the first taxable supply is made - it would not require a fixed establishment to be present.





- An exemption from registration for non-EU businesses whose annual level of sales within the EU is below EUR 100,000





- The facility of completing electronically all procedures in relation to registration and making of tax return, together with electronic invoicing.








Revised requirements:





An on-line service provider should register and account for VAT in all the Member states in which it trades, subject to a (much reduced) registration threshold of only EUR 5000 per Member State.





Another variation, proposed by Belgium:





Central  registration in a single Member state with  breakdown of receipts on a macro-economic basis between those Member States where actual consumption of services from that operator takes place. .... this is open to abuse however ... and if they had the option of which member state in which to register many would choose Madeira which, currently, has the lowest VAT rate of 12%.





So what are we worried about? Well, VAT relies on the determination of the place of supply. In UK legislation these are enshrined in the Place of Supply of Services Order 1992 for certain supplies of service, but not all the types of service provided over the internet. Those that are covered are as follows:





Cultural, artistic, sporting, scientific, educational and entertainment services


Supplies of software


Data-processing


Information


Computer Services (such as web-design and hosting)


Satellite broadcasting





The proposals do not affect these services if they are delivered genuinely free of charge, such as free downloads or free access to information or supplies of other types of services such as basic telecommunications and use of the Internet just as a means of communication between parties.





This was due to be considered at the Council of Finance Ministers’ meeting on 27 November. ... I know nothing about the outcome.





It seems however that the days of buying a shelf company in an offshore tax haven location (or any location) and putting up a brass nameplate have finished. An operating presence, with the management powers is a necessity for the Tax Authorities to accept that the company is resident in that location. As the Director of the UK Inland Revenue’s International Division said:





“In the UK we take the view that a web site of itself is not a Permanent establishment. And we take the view that a server is insufficient to constitute a Permanent Establishment of a business that is conducting e-commerce through a web server.


We take that view regardless of whether the server is owned, rented or otherwise at the disposal of the business.”





Digitised Products





These are regarded as existing largely as a result of the Internet .... examples on Powerpoint


In line with international agreements, supplies of digitised products are treated as services ... this means that customs duties are not chargeable in the EC.





Digitised products are normally subject to tax either in the supplier’s country or the customer’s country. The proper place of supply for these services will depend on the exact nature of the services provided, whether or not your customer is in business and your customer’s location.























Some digitised products are covered by Schedule 5 of the VAT Act 1994.:





a)	Transfers, grants of copyrights, licences and similar rights (Para. 1 of Schedule 	5).	


	This also covers intellectual property rights that are capable of being legally 	enforced. It includes:





“Off the shelf” software - the granting of a licence or right to use computer software is one example ... this includes a grant or part transfer of rights to use 	“off the shelf” digitised software.


The granting of a right by a photographer or artist for their own work to be published.





b) 	Consultancy Services and provisions of information (Para. 3 of Schedule 5) covers:


The normal services of experts in all professional areas. It includes the production of customised, digitised computer software.


Provision of on-line information. Information includes facts and figures such as digitised newspapers and technical or educational material.





However, if any of these examples relate to land or property they may be covered by different VAT rules.





























Making supplies of digitised products falling under Schedule 5





If you are a UK Business :





1. Supplies to UK customers, business or private: 


You account for UK VAT. The place of taxation is the country where you belong.





2. Supplies to a business customer in another EC country, registered for VAT and receiving the services for business purposes.


Your services are treated as being supplied in the EC country where your customer belongs. Your customer accounts for any VAT due in that Member State.





3. Supplies to a private customer or non-business organisation (charity, government body etc.) in another EC country (this would include businesses that cannot provide you with their VAT number).


You as a supplier, account for UK VAT at the standard rate.





4. Supplies to business, non-business or private customers located outside the EC:


The place of taxation is your customer’s country. VAT is not due in any member state although local taxes in the non-EC country may apply.





Receiving supplies of digitised products within Schedule 5:





a) If you are a UK business customer:





1. Your supplier belongs outside the UK and you receive the supply for business purposes (or even partly for business purposes):


The place of taxation is the UK. You, as customer, must account for VAT in the UK using the reverse charge procedure.





2. Your supplier belongs in the UK:


Your supplier accounts for any UK VAT due .... if they are VAT registered.


Other digitised products





Digitised products that do not fall within the list of services covered by Schedule 5 are subject to tax in the country where the supplier is located, irrespective of the location of the customer or their business status. This is known as the “basic rule” for place of supply purposes under section 7(10) of the VAT Act.





Multiple / single supply





An example might be a learned institution which sells  academic journals at let us say £500 a copy. This is sent out in hard copy form, not electronically and is zero rated as printed matter..





They then announce that they will provide access to the internet at no extra cost for subscribers to the Journals although there was obviously an extra cost to the institution for providing this access of £50,000.





The case was considered in the light of the European Court of Justice case of Card Protection Plan.





In such a situation our HQ have decreed that there are two supplies : one of right of access to the internet site and one of the journal even though the internet access is being advertised as provided free of charge.





Neither supply is a method of better enjoying the other; they constitute aims in themselves and neither is ancillary to the other.





In this particular circumstance the position is analogous to a promotional item in a linked supply and the price paid must be regarded as consideration for both supplies





The right to internet access is a standard rate supply when provided to a UK customer. When such supplies are made to commercial customers elsewhere in the EC however it is not subject to VAT since the place of supply is deemed to be outside the UK. The same applies to any customer based outside the EC . The journal remains zero rated while it is a printed document sent out by the institution to a commercial customer. Were the journal to be provided over the internet for a charge, however, that charge would be according to paragraph 3 of Schedule 5 since the journal is not printed matter while it is electronic.


The valuation of the internet access supply was calculated as 10% of the charge to the Journal subscriber based on the proportion between the costs relating to the Journal and the internet access.


